Final Text of California Code of Regulations
Title 18. Public Revenues
Division 2. California Department of Tax and Fee Administration —
Business Taxes

Chapter 5.7. Prepaid Mobile Telephony Services

Chapter 5.7. Local Charges on Prepaid Mobile Telephony Services

2460. Administration.

(a) Definitions. For purposes of this chapter (Local Charges on Prepaid Mobile Telephony
Services Regulations, commencing with Regulation 2460), the following terms shall have the
following meanings:

(1) “Account” means an account issued and maintained by the Department to uniquely
identify a seller that is registered with the Department pursuant to Regulation 2437 or this

regulation.

(A) An “emergency telephone account” shall be issued and maintained for a direct seller
that is registered with the Department pursuant to Regulation 2437 or this regulation.

(B) A “prepaid MTS account” shall be issued and maintained for a seller, other than a

direct seller, that is registered with the Department pursuant to Regulation 2437 or this
regulation.

(C) Each account shall have its own unique emergency telephone account or prepaid

MTS account number.

(2) “Business information” means information the Department deems necessary to determine
ifthat a person is required to register with the Department under Regulation 2437 or this
regulationte-coHeet-the-prepatd MTSsurcharge-andoeal-charges, determine if the person is
required to remit the 911 and 988 surchargesprepatdMIFSsurcharge and local charges it
collects by electronic funds transfer, assign the person a reporting period, and determine how

to obtain access to the person’s books and records. Such information includes, but is not
limited to, the name of the person’s business, the addresses of the person’s business
locations, the date the person’s business started or will start, the business’s business
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activities, the business’s projected revenue, the name and branch location of the bank or other
financial institution where the business maintains its accounts, and the name and contact
information of at least one individual the Department may contact to obtain access to the
business’s books and records.

(3) “Contact information” means information the Department deems necessary to contact and
communicate with a person registering under Regulation 2437 or this regulationfer-a-Prepaid

MTFS-Aeeount and with that person’s authorized representative(s), if any. Such information

includes, but is not limited to, a current mailing address, email address, and telephone
number.

(4) “Department” means the California Department of Tax and Fee Administration.

(45) “Direct seller” means a prepaid MTS provider or service supplier, as defined in Revenue
and Taxation Code section 41007, that makes a sale of prepaid MTS directly to a prepaid
consumer for any purpose other than for resale in the regular course of business.

A direct seller includes, but is not limited, to any of the following:
(A) A telephone corporation, as defined by section 234 of the Public Utilities Code.

(B) A person that provides “interconnected Voice over Internet Protocol (VoIP) service,”
as that term is defined in section 285 of the Public Utilities Code.

(C) A “retailer engaged in business in this state,” as defined by Revenue and Taxation
Code section 6203, that is a member of the same commonly controlled group, as defined
in Revenue and Taxation Code section 25105, or that is a member of the same combined
reporting group, as defined in paragraph (3) of subdivision (b) of section 25106.5 of title
18 of the California Code of Regulations, as an entity described in subparagraph (A) or

(B).

(6) “Identifying information” means information the Department deems necessary to

specifically identify a person registering with the Department under Regulation 2437 or this

regulationfer-anPrepaid MTS-Aeeount. Such information includes, but is not limited to, the
person’s name, the person’s type (e.g., individual, partnership, limited liability company,

corporation, etc.), and the person’s federal EmployerFaxpayer Identification Number, and
may also include, but is not limited to, the person’s driver’s license number or other

Page 2 of 28



government-issued identification card number or entity number issued by the California
Secretary of State.

(7) “In this state” means within the exterior limits of the State of California and includes all
territory within those limits owned by or ceded to the United States of America.

(8) “Local charge” or “local charges” means the utility user taxes on the consumption of

prepaid MTS, as described in Revenue and Taxation Code section 42102, and charges that
apply to prepaid MTS for access to communication services or to local “911” emergency

telephone systems, as described in Revenue and Taxation Code section 42102.5;-the

olle on—-of-zh h a hie o-the-nrov At aValiPa he a Pranagid N/

(9) “Local jurisdiction” or “local agency” means a city, county, or city and county, which
includes a charter city, county, or city and county.

(10) “Mobile data service” has the same meaning as defined in section 224.4 of the Public
Utilities Code.

(11) “Mobile telephony service” or “MTS” has the same meaning as defined in section 224.4
of the Public Utilities Code.

(12) “988 surcharge” means the 988 surcharge imposed under chapter 2 of the Emergency

Telephone Users Surcharge Act (commencing with Revenue and Taxation Code section

41020).

(13) “911 surcharge” means the 911 surcharge imposed under chapter 2 of the Emergency

Telephone Users Surcharge Act (commencing with Revenue and Taxation Code section

41020).

(#214) “Ordinance” refers to an ordinance of a local jurisdiction or local agency imposing a
local charge, including any local enactment relating to the filing of a claim for refund or
other claim arising under the ordinance.

(#315) “Ownership information” means information the Department deems necessary to
identify the owners of an entity or business. Such information may include, but is not limited
to, the owners’ names and contact information.

(#416) “Person” includes any individual, firm, partnership, joint venture, limited liability
company, association, social club, fraternal organization, corporation, estate, trust, business
trust, receiver, assignee for the benefit of creditors, trustee, trustee in bankruptcy, syndicate,

Page 3 of 28



the United States, this state, any city, county, city and county, municipality, district, or other
political subdivision of the state, or any other group or combination acting as a unit.

(#517) “Prepaid consumer” means a person who purchases prepaid MTS in a retail
transaction.

(+618) “Prepaid mobile telephony services” or “prepaid MTS” means the right to utilize
andfor-acecess-mobiea mobile device for mobile telecommunications services or information

services, including the download of digital products delivered electronically, content, and
ancillary services, or both telecommunications services and information services, that must
be purchased in advance of usage in predetermined units or dollars-and-are-utiized-by-means

For these purposes, “telecommunications service” and “information service” have the same

meanings as defined in section 153 of title 47 of the United States Code.

(4819) “Prepaid MTS provider” means a telephone corporation, as defined in section 234 of
the Public Utilities Code, that provides prepaid MTS.
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(20) “Regulation” means a section in title 18 of the California Code of Regulations.

(2221) “Representative information” means information the Department deems necessary to
verify that the individual submitting an application for registration is the person registering
with the Department or that the individual or individuals submitting an application for
registration on behalf of another person is or are authorized to register such person. Such
information includes, but is not limited to, each individual’s name, title, and contact
information.

(2322) “Retail transaction” means the purchase of prepaid M TS, either alone or in
combination with mobile data or other services, from a seller for any purpose other than
resale in the regular course of business. For these purposes, a “purchase” means any transfer
of title or possession, exchange, or barter, conditional or otherwise of prepaid MTS for a

consideration, including sueh-a transfer of more than a minimal amount of prepaid MTS, as
defined in Revenue and Taxation Code section 42101.9, sold for a single, nonitemized price,

communications devicea-meobile-telephoneservice

with a mobile telephony service i

Multiple items of prepaid MTS may be purchased at one time in a single retail transaction.

(23) A ‘‘retail transaction occurs in the state” under any of the following circumstances:
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(A) The prepaid consumer makes the retail transaction in person at a business location in

the state (point-of-sale transaction).

(B) If subdivision (a)(23)(A) is not applicable, the prepaid consumer’s address is in the

state (known-address transaction). A known-address transaction occurs in the state under

any of the following circumstances:

(1) The retail sale involves shipping of an item to be delivered to, or picked up by, the

prepaid consumer at a location in the state.

(i1) If the prepaid consumer’s address is known by the seller to be in the state,

including if the seller’s records maintained in the ordinary course of business indicate

that the prepaid consumer’s address is in the state and the records are not made or
kept in bad faith.

(ii1) The prepaid consumer provides an address during consummation of the retail

transaction that is in the state, including an address provided with respect to the

payment instrument if no other address is available and the address is not given in bad
faith.

(C) If an address is not available to the seller to determine whether any of the

circumstances in subdivision (a)(23)(B) exist, the transaction will be deemed to be a

known-address transaction occurring in this state if the mobile telephone number is

associated with a location in this state.

(24) “Sale” means any transfer of title, possession, exchange, or barter, conditional or
otherwise of prepaid MTS for a consideration, including such a transfer of a mobile

telephone service communication device cemmeonty-termed-a-cell-phone)when sold with

prepaid MTS for a single, nonitemized price, and for other than a minimal amount of prepaid
MTS.

(25) “Seller” means a person, including a direct seller, that sells prepaid MTS to a person in a

retail transaction.

(26) “Surcharges” or “911 and 988 surcharges” means the 911 surcharge related to 911

service for periods prior to January 1, 2023, and means two separate charges, the 911

surcharge related to 911 service and the 988 surcharge related to 988 service, for periods on
and after January 1, 2023.

(b) Registration.
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(1) Every seller in this state shall register with the Department under Regulation 2437.

(24) Except as provided in subdivision (b)(32), a seller;-ether-thana-direet-seller; that is not
in this state shall register with the Department under this regulationfer-aPrepaidMTFS
Aeeount by completing an application for registration with the Department. Every

application for registration foraPrepaidMTSAeceount-shall provide the seller’s-appheant’s

identifying information, contact information, business information, ownership information,

and representative information.

(3) A seller, other than a direct seller, that is not in this state and is not required to collect

local charges pursuant to subdivision (e) of Regulation 2461 is not required to register with

the Department. However, such a seller may voluntarily register with the Department by
completmg an am)hcatlon for registration with the Department. D*F%GPS%H%PS—&PH%G}H—I—P%G—GG

(c) Payment of Prepatd MFS-Surcharge-and-Local Charges by Purchasers. Every consumer of

prepaid MTS in this state is liable for the-prepaid- MFSsureharge-and-any local charges subject
to collection under this chapter until those amounts are paid to the Department, unless a receipt,

as provided by subdivision (d), is obtained from a registered seller.

(d) Receipts. Each seller required to collect the-prepaid MFS-surcharge-and-local charges from a

prepaid consumer under this chapter must give a receipt to each prepaid consumer at the time of

the retail transaction with a separate statement of anythe-combined-prepaid-MTSsurcharge-and

local charges, even if the prepaid MTS is sold for a price that includes all applicable taxes and

fees. For purposes of this subdivision, prepaid MTS isare sold on a tax-included basis if the seller
discloses to the consumer in the receipt that the price of the prepaid MTS includes applicable
taxes and fees.
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For the purposes of this regulation, a receipt need not be in any particular form and may consist
of an invoice, receipt, or other similar document provided to the prepaid consumer;-er-etherwise

disclosed-electronteallyto-the-prepaid-consumer, but must show the following:

(1) The name and place of business of the seller.
(2) The date on which the prepaid MTSserviee was sold.

(3) The amount of any local charges collected from the prepaid consumer, unless otherwise

disclosed electronically to the prepaid consumer at the time of the retail transaction.A

(e) Payment and Returns.

(1) Payment. Except as otherwise provided in subdivision (e)(4) and (e)(6), the local charges
subject to collection under this chapterprepaidMTSsurcharge-andlocal-eharges are due and

payable to the Department quarterly on or before the last day of the next month following

each calendar quarter.

(2) Returns. Notwithstanding Revenue and Taxation Code section 55040, and except as

otherwise provided in subdivision (€)(6), every person liable for-the-prepaidMTS-surcharge
and local charges under this chapter must file a return-entine with the Department through

the Department’s website quarterly, on or before the last day of the next month following
each calendar quarter.

(3) Reporting Periods. Notwithstanding subdivisions (e)(1) or ¢e}(2), the Department, if it
deems it necessary in order to insure payment to or facilitate the collection by the state of the

amount of taxes, may require returns and-payment-of-the prepaid MTS-surcharge-and
payments of local charges required to be reported to the Department pursuant to the Prepaid

Meobile-Felephony-Services-Surehargelocal Prepaid MTS Collection Act, for quarterly

periods other than calendar quarters, or for reporting periods other than quarterly periods.

(4) Seller Reimbursement Retention. A seller; that is not a direct seller; may deduct and
retain a reimbursement amount equal to two percent of the amounts it collects from prepaid

consumers for local charges th%pfepa*d—NFPS—sufehafg&aﬁd—leeai—elwges—eﬂ—a—pfeﬁa
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B)._The Public Utilities C . | '
(C). The local charges.

Such reimbursement is to be taken on the return for the corresponding reporting period in
which the sale of the prepaid MTS occurs. If a seller claims only some or none of the
reimbursement amount during the corresponding reporting period in which the sale occurred,
the seller is not allowed to claim a credit for the remaining unclaimed reimbursement on a
subsequent return. Rather, the seller must file a claim for refund.

(5) Electronic Funds Transfer. Notwithstanding Revenue and Taxation Code section 55050,
any person required, or that elects, to remit its sales and use tax liabilities due by electronic
funds transfer (pursuant to Revenue and Taxation Code section 6479.3), other than a direct

seller, must also remit the-prepatd-MFS-surcharge-and-local charges by electronic funds

transfer.

For purposes of this section, “electronic funds transfer” shall have the same meaning as

defined in Regulation 1707.Califernia-Code-of Regulationstitle 18;seetion 1707 Electronie
Funds-Transfer:

(6) Direct Sellers. A direct seller shall remit the 911 and 988 surchargesprepaid-MES
sureharge and local charges on retail transactions of prepaid MTS as follows:

(A) The 911 and 988 surcharges shall be remitted to the Department with a return as

provided by Regulation 2440.Fhatpertion-efthe-prepaid MFS-surcharge-thatconsistsof

the Public Utilities Commission surcharges shall be remitted to the Public Utilities

(€B) Local charges;-if-appheable; shall be remitted to the local jurisdiction or local
agency imposing the local charge, and not to the Department. Remittance of the local
charges shall be separately identified from any other local taxes or other charges that are
remitted to the local jurisdiction or local entity imposing the local tax or other charge.
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(f) Records. A seller of prepaid MTS shall maintain and make available records for examination
on request by the Department or its authorized representatives;reeerds in the manner set forth in

Regulation 4901 California Code of Regulations, title 18, section 4901, Records.

(g) Relief from Liability. In addition to the provisions set forth in Regulation 4902€Califernia

Code-of Regulations; title 18, section 4902, Relieffrom Liability, a seller may be relieved of the
liability for the-prepatd MFS-surcharge-and-local charges as set forth in subdivision (g)(1) and
©)(2):

(1) Point-of-Sale Transaction. A seller is not liable for any additional prepaidMFS
sureharges-or-local charges; and is not required to refund any amounts collected from the
prepaid consumer when all of the following apply:

(A) TheA seller relies in good faith on the information provided by the Department to
match the location of the point-of-sale transaction to the applicable prepatdMTFS

sureharge-and-local charges, and

(B) TheA seller collects such amounts from the prepaid consumer and remits such
amounts to the Department.

(2) Known-Address Transaction. A seller is not liable for any additional prepaid-MFS
sureharges-or-local charges; and is not required to refund any amounts collected from the
prepaid consumer when all of the following apply:

(A) TheA seller relies in good faith with due diligence on credible information to match
the five-digit postal zip code of the prepaid consumer’s address to the applicable prepaid

MTS-surcharge-and-local charges, and

(B) TheA seller collects such amounts from the prepaid consumer and remits such
amounts to the Department.

The provisions of subdivision (g)(2) apply even if the five-digit postal zip code of the prepaid
consumer’s address corresponds to more than one local charge.

(h) Innocent Spouse Relief. A spouse or registered domestic partner requesting relief from
liability for any prepaid-MTS-sureharge-er-local charge, interest, and penalties shall be relieved
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from such 11ab111ty where all the requlrements set forth in Regulatlon 35055 are met. Gah—feml-a

a A local
charge 1mposed by a local agency—eﬂ—pfepa*d—mebﬁetelephei&s%ees shall be collected

from athe prepaid consumer by a seller at the time prepaid MTS is sold in a retail transaction

that occurs in the state, pursuant to the Local Prepaid MTS Collection Act (commencing with
Revenue and Taxatlon code section 42100) and this chapter, 1fsam%ﬁ-m%aﬁd—m—th%same

4%99—19—p¥e¥+éed+hat— on or before September 1 2015, the local agency enteredenters into a
contract with the Department pursuant to Revenue and Taxation Code section 42101.5.

In the event a local agency erdeecaljurisdietion-deesdid not enter into a contract with the
Department by September 1, 2015, the local agency may enter into a contract with the
Department, pursuant to Revenue and Taxation Code section 42101.5, on or before
December 1, with collection of itsthe-local charge to commence April 1 of the next calendar

(2) New Local Charges. When a local agency or local jurisdiction adopts a new local charge,
after September 1, 2015, the local agency shall enter into a contract with the Department,
pursuant to Revenue and Taxation Code section 42101.5, on or before December 1, with
collection of the local charge to commence April 1 of the next calendar year.

(3) Increases in Local Charges. When a local agency or local jurisdiction increases an
existing local charge required to be collected under subdivision (i)(1) or (2),-afterSeptember
+2645; the local agency shall provide the Department written notice of the increase, on or

before December 1, with collection of the increase in the local charge to commence April 1

of the next calendar year.

(4) Advance Written Notification. When a local charge required to be collected under this

subdivision is about to expire or decrease in rate, the local agency or local jurisdiction
imposing the local charge shall notify the Department in writing of the upcoming change, not
less than 110 days prior to the date the local charge is scheduled to expire or decrease. If

Page 11 of 28



timely written notice is provided, theFhe change shall become operative on the first day of

the calendar quarter commencing after the specified date of expiration or decrease in rate.

If advance written notice is provided-tess-thanH0-days prior to the specified date of
expiration or decrease in rate, but less than 110 days prior to that date, the change shall

become operative on the first day of the calendar quarter commencing more than 60 days
after the specified date of expiration or decrease.

(5) Inaccurate Rate Posted on Department’s Website. When a local agency or local
jurisdiction notifies the Department in writing that the rate posted on the Department’s
website (posted rate) for a local charge imposed by that local agency or local jurisdiction is
inaccurate, including seenarios-where the local charge was reduced or eliminated and the
local agency or jurisdiction failed to provide advance written notice pursuant to subdivision
(1)(4), the recalculated rate applicable to the local agency or local jurisdiction shall become
operative on the first day of the calendar quarter commencing more than 60 days from the
date the Department receives the local agency’s or local jurisdiction’s written notification
that the posted rate is inaccurate. The local agency or local jurisdiction shall promptly notify
the Department in writing of any such discrepancies with the posted rate that are known or
discovered by the local agency or local jurisdiction.

(j) Posting and-Caleulation-ef Combined-Rates.
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theThe Department shall post on its website, for each local jurisdiction, the combined total of the
rates-of the prepaid- MTS-surcharge-and-the rate(s) of local charges, as calculated pursuant to
Revenue and Taxation Code sections 42102 and 42102.5, that each local jurisdiction has adopted
and provided written notice to the Department of, on or before December 1 of each year, as
provided in subdivision (i). The Department shall post the combined total of the rates efthe

prepaid-MTFS-surcharge-and-rate(s)-of local charges on its website by March 1, of each year. The
posted rates of local charges shall be the rates that applyeembined-total-of-therates-ef the-prepaid
MTS-surcharge-andrate(s)-of local-charges-shall-be-the rate-that-applies to all retail transactions

during the calendar year beginning April 1 following the posting, unless there is a later change in
athe-combined rate.

Note: Authority cited: Sections42020-and 42103, Revenue and Taxation Code. Reference:
Sections 6455, 41040, 42004;-42010-42010-7-42044,42020.42021-42022 42101, 42101.5,
42101.6, 4240+742101.8, 42101.9, 42102, 42102.5,-and 42103 _and 42103.2, Revenue and
Taxation Code.

2461. Exemptions, Deductions, Credits, and Specific Applications of Tax.

(ab) Sales for Resale. The burden of proving that prepaid MTS was purchased for resale in the

regular course of businessa-sale-ofprepard MIFS+snotatretail is upon the seller unless the seller
timely takes in good faith a certificate from the purchaser that the prepaid MTS isare purchased

for resale. It is rebuttably presumed that a purchase of prepaid MTS is for the purpose of resale in
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the regular course of business, if such a certificate isH timely taken in proper form as set forth in

subdivision (ab)(1)(A) and in good faith from a person who is engaged in the business of selling
prepaid MTS and has an emergency telephone account or a prepaid MTS account if the purchaser

1s required to register or has voluntarily registered with the Department pursuant to Regulation
2437 or 2460whe-helds-aPrepaidiv Rt i + Regulation 2460 Administration;

charges. A certificate will be considered timely if it is taken at any time before the seller bills the
purchaser for the prepaid MTS, or any time within the seller’s normal billing and payment cycle,
or any time at or prior to delivery of the prepaid MTS to the purchaser. A resale certificate remains
in effect until revoked in writing.

(1) Form of Certificate.

(A) Any document, such as a letter or purchase order, timely provided by the purchaser to
the seller will be regarded as a resale certificate with respect to the sale of the prepaid
MTS described in the document if it contains all of the following essential elements:

+(1) The signature of the purchaser, purchaser’s employee or authorized
representative of the purchaser.

2-(ii) The name and address of the purchaser.

3-(ii1) The number of the purchaser’s emergency telephone account or prepaid MTS

account if the purchaser is required to register or has voluntarily registered with the

Department pursuant to Regulation 2437 or 2460. If the purchaser does not have an

emergency telephone account or a prepaid MTS account because the purchaser is not

a seller in this state and they are not required to collect local charges pursuant to

subdivision (e) of Regulation 2460, the purchaser must include on the certificate a

sufficient explanation as to the reason the purchaser is not required to register with

the Department under Regulation 2437 and 2460 in lieu of an emergency telephone

account or a prepaid MTS account number. i
ho h o B o o n B Ar 10 N Diannal

4-(iv) A statement that the prepaid MTS described in the document is purchased for
resale. The document must contain the phrase “for resale.” The use of terms or
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phrases such as “nontaxable,” “not subject to local chargessureharge,
similar terms and phrasesterminelegy is not acceptable.

exempt,” or

5-(v) Date of execution of document. (An otherwise valid resale certificate will not be
considered invalid solely on the grounds that it is undated.)

(B) A document containing the essential elements described in subdivision (ab)(1)(A) is
the minimum form which will be regarded as a resale certificate. However, #-order-to
preclude potential controversy, the seller should timely obtain from the purchaser a
certificate substantially in the form shown in Appendix A of this regulation._A resale
certificate containing the essential elements described in subdivision (a)(1)(A), including

a certificate substantially in the form shown in Appendix A of this regulation, may be

used to establish that prepaid MTS was purchased for resale in the regular course of

business for purposes of local charges and the 911 and 988 surcharges.

(C) Blanket Resale Certificate. If a purchaser issues a general (blanket) resale certificate

that applies to all of'its purchases of prepaid MTSwhich-provides-a-general-deseription-of
the-items-to-be-purchased, and subsequently issues a purchase order for prepaid MTS that
indicates that the transaction covered by the purchase order is a retail transaction subject

to local charges, the blanket resale certificate does not apply with respect to that
transaction. Also, the seller will bear the burden to establish that the prepaid MTS
covered by the purchase order was purchased for resale in the regular course of business,

or that the local charges were paid to the Department. A seller may avoid this situation if

its purchasers use the use the procedures described in subdivision (a)(1)(D) below.which

(D) Qualified Resale Certificate. If a purchaser wishes to designate on each purchase
order whether the prepaid MTS being purchased isare for resale, the seller should obtain
a qualified resale certificate from the purchaser that expressly directs the seller to the

purchase orders, i.e., one that states “see purchase order” in the space provided for a

description of the property to be purchased. Each purchase order must then specify
whether or not the prepaid MTS covered by the order is purchased for resale. The use of

the phrases “for resale,” “resale = yes,” “notsubject-to-surcharge;”“surcharge—no,—or
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or“‘not subject to local charges,” “local charges = no.” or similar phrases on a purchase

order, indicating that local charges should not be added to the sales invoice will be

regarded as designating that the prepaid MTS described in the purchase order is

purchased for resale provided that the combination of the purchase order and the
qualified resale certificate contains all the essential elements provided in subdivision
(ab)(1)(A). However, a purchase order where the applicable amount of the-prepaid-MFS
sureharge-or-local charges is shown as $0 or is left blank will not be accepted as
designating that the prepaid MTS described in the purchase order is purchased for resale,

unless the purchase order also includes the phrase “for resale” or one of the other
phrasesether-terminelogy described above to specify that the prepaid MTS is purchased
for resale. If aeaeh purchase order does not so specify; or is not issued timely within the

meaning of subdivision (ab), it will be rebuttably presumed that the prepaid MTS covered
by that purchase order was not purchased for resale and that sale or purchase of the

prepaid MTS wasis subject to-the-prepaid-mobile-telephony-services-surcharge-or local
charges. If athe purchase order includes both prepaid MTS to be resold and prepaid MTS

to be used, the purchase order must specify which prepaid MTS isare purchased for resale
and which prepaid MTS isare purchased for use.

The seller shall retain copies of a purchaser’sthe purchase orders along with the
purchaser’s qualified resale certificates in order to support the sales for resale to that

purchaser.

(E) If the seller does not timely obtain a resale certificate for a sale of prepaid MTS, the

fact that the purchaser deletes the prepaidMIFS-surcharge-or-local charges from the
seller’s billing, provides the purchaser’s emergency telephone account ora Pprepaid MTS

Aaccount number to the seller, or informs the seller that the transaction is “not subject to

local chargesthe-sureharge” does not relieve the seller from-the-liability for-the-prepatd
MTS-surcharge-orlocal-chargesnor-from the burden of proving the sale of the prepaid

MTS was for resale.

(2) Good Faith. In the absence of evidence to the contrary, a seller will be presumed to have
taken a resale certificate in good faith if the resale certificate contains the essential elements
as-described in subdivision (ab)(1)(A) and otherwise appears to be valid on its face. H-the
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(3) Improper Use of Certificate. Any persons-ineclhading-any-officeroremployee-ofa
eorperation; who gives a resale certificate for the purchase of prepaid MTS that they

knowwhich-he-ersheknews at the time of purchase is not to be resold by themhim-or-her-or

the-cerperation in the regular course of business is liable for the amount of prepaid-MTS
sureharge-or-local charges due on the purchase of the prepaid MTSthat-would-be-due-tf-he-or

she had not given such resale certificate.

(4) Other Evidence. A resale certificate which is not timely taken is not retroactive and will

not raise the rebuttable presumption that a sale of prepaid MTS is for the purpose of resale in

the regular course of business. Consequently. if a seller does not timely obtain a resale

certificate containing the essential elements described in subdivision (a)(1)(A), the seller will

be liable for the local charges due on a sale of prepaid MTS,. unless the seller shows, or the

Department otherwise determines that:-te-RebutPresumption-ef Impesttion-of the Prepaid

\Wi
V O

/]

(A) The prepaid MTS was in fact resold by the purchaser in the regular course of

business:Wereinfa eSora-bBy-thepurchaseranag-wasnotusegoy-tiepyurehaase

(B) The prepaid MTS is in fact being held by the purchaser for resale in the regular

course of business:Axe

(C) The purchaser reported the applicable local charges due on the sale of prepaid MTS

directly to the Department on the purchaser’s return; orWere-consumed-by-the-purchaser
N heo 1d- N\ haroe 9 haroes—we
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charges-were-paid-to-the Department by-the-purechaser pursuant to an assessment against

or audit of the purchaser developed either on an actual basis or test basis.

(5) Use of XYZ Letters. A seller who does not timely obtain a resale certificate may use any
verifiable method to establish that a sale of prepaid MTS was for resaleef-establishingthat-it

. One method that the Department authorizes to assist a seller in satisfying
1ts burden to establish that a sale of prepaid MTS was for resale or that the local charges were

paid on a sale of prepaid MTSthat-the-sale-wasforresale-or-that-the-prepaid- MFS-surcharge
was-paid, is the use of “XYZ letters.” XYZ letters are letters in a form approved by the

Department which are sent to some or all of the seller’s purchasers inquiring as to the

purchaser’s disposition of the prepaid MTS purchased from the seller. An XYZ letter will
include certain information and request responses to certain questions, as set forth below.
AnThe XYZ letter may also be further customized by agreement between the Department’s
staff and the seller to reflect the seller’s particular circumstances.

(A) An XYZ letter will request that a purchaser, the purchaser’s employee, or the

purchaser’s authorized representative respond to the questions below regarding the

purchaser’s purchase or purchases of prepaid MTS from the seller, provide the

purchaser’s name, purchaser’s emergency telephone account or prepaid MTS account

number, and describe the nature of the purchaser’s business. An XYZ letter will also

request that the purchaser’s response be signed by the purchaser, purchaser’s emplovyee or

authorized representative, and include the printed name, title, and telephone number of

the person signing the response, and the date signed.

An XYZ letter may include the following information: seller’s name and emergency
telephone account or prepaid MTS account number, dates of invoices, invoice numbers,

purchase order numbers, amounts of purchases, descriptions of the prepaid MTS

purchased, and other information identifying purchases of prepaid MTS from the seller.
Copies of actual invoices may be attached to an XYZ letter.Prepaid MES-Acecount

a mho a e O N0 2 NS e n mho a al e_ord a mhe m a
C) O 5 o O v-O D) AV C) O 5 PY Cl viae
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(B) An XYZ letter will request that the purchaser, purchaser’s employee or authorized
representative check one of the boxes provided inquiring as to whether the prepaid MTS
in question waswere:

+:(i) Purchased for resale and resold;-witheut-any-use-otherthanretention;
demenstration;-or-display-while-being-held-forsale in the regular course of business;

2-(ii) Purchased for resale and presently in resale 1nvent0ry—w%he&t—ha¥1-&g—be%n—&seé
; hile being held for

sale in the regular course of busmess, or

3Purchased forresale but consumed-orused;-or

4-(ii1) Purchased for a purpose other than resaleuse.

| L incuire further whether:

(C) When the purchaser answers the third question affirmatively by checking the

corresponding box, the XYZ letter will inquire further whether:

A=(1) The prepaidMTSsureharge-or-local charges due on the purchase(s) of prepaid

MTS were paid directly to the Department on the purchaser’s return, and if so, in

what amount;

B-(ii) The prepatd MFS-surcharge-or-local charges due on the purchase(s) of prepaid
MTS were added to the billing of the seller and remitted to the seller, and if so, in

what amount;

€(iii) The prepaidMTFS-surcharge-or-local charges due on the purchase(s) of prepaid

MTS were paid directly to the Department by the purchaser pursuant to an assessment

against or audit of the purchaser developed either on an actual basis or test basis;

B-(iv) The purchaser confirms that the purchase(s) wereis subject to the-prepaidMTFS
sureharge-or-local charges.

(DE) A response to an XYZ letter 1s not equlvalent toa tlmely and Vahd resale

certificate. A
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orlocal-charges-based-onaresponse-to-an>XYZletter- The Department may, in its

discretion, verify the information provided in the response to anthe XYZ letter, including
making additional contact with the purchaser or other persons to determine whether athe
purchase was for resale or whether theforuse-or-whether-the prepaid MTS-surcharge-or
local charges were paid by the purchaser. When the Department accepts athe purchaser’s
response to an XYZ letter as establishing that a sale of prepaid MTS was for resale or that
the purchaser paid the local charges due on a sale of prepaid MTS, the seller shall not be

salcas-avalidresponsethe Department

b
N\ /] al a =
V O C) ar e

liable for collection of the local charges on that

charges.
(EB) When a purchaser does not respondthere-ts-ne-response to an XYZ letter, the
Department willstaff shewld consider whether it is appropriate to try to contact the

purchaser again, for example, by calling the purchaser or sending the purchaser a second
XYZ letteruse-an-alternative-method-to-ascertain-whether the seller should berelieved o

(6) Alternative Methods. A seller may use other methods to establish that a sale of prepaid
MTS was for resale in the regular course of business, in addition to or instead of using XYZ
letters. The Department should also consider whether it is appropriate for the Department to
use an alternative method, including, but not limited to, calling a purchaser, to ascertain
whether the seller is liable for the local charges on a sale of prepaid MTS under subdivision

(a)(4).
(76) Purchaser’s Liability for-the Prepaid MFS-Sureharge-or Local Charges. A purchaser that

purchases prepaid MTS which they know at the time of purchase is not to be resold by them
in the regular course of business is liable for the local charges on the purchase price of the

prepaid MTS at the time of purchase.
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(be) Bad Debts. A seller of prepaid MTS is relieved from liability to collect local charges insofar

as the base upon which the local charges are imposedthe-prepard MFS-surcharge-insefar-as-the
meastre-of the-sureharge is represented by an account or accounts found worthless and charged

off for income tax purposes by the seller, which includes circumstances where the seller’s

income is reported on a related person’s income tax return and the account is charged off on that

or; if the seller is not required to
file income tax returns and the seller’s income is not reported on another person’s return, charged
off by the seller in accordance with generally accepted accounting principles. A seller that has

previously paid the local charges may claim a bad debt deduction.A-seHermay-eclaim-a-bad-debt

This deduction mustshewld be taken on the return filed for the period in which the account or
accounts wereameunt-was found worthless and charged off for income tax purposes or, if the
seller is not required to file income tax returns, charged off in accordance with generally
accepted accounting principles.

Failure to take the deduction on the proper return will not in itself prevent the allowance of a
refund measured by thean amount for which thea seller could have taken a timely deduction
provided a claim for refund is filed with the Department within the limitation periods specified in
sections 55222, 55222.1, and 55222.2 of the Revenue and Taxation Code.

(1) Amount Subject to Deduction.

(A) Amounts Subject to Local Charges. If an account found to be worthless and charged

off is comprised, in part, of amounts not subject to local charges, such as charges for

sales for resale, and, in part, of amounts subject to local charges. a bad debt deduction

may be claimed only with respect to the unpaid amount upon which the local charges

have been paid. The allowable amount of deduction shall be adjusted for amounts

claimed as retailer reimbursement as provided by Regulation 2460. It shall be presumed

that retailer reimbursement was claimed on all previously reported amounts subject to

local charges.k
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In determining that amount_of a bad debt deduction, all payments and credits to the

account may be applied: (1) ratably against the various elements comprising the amount
the purchaser contracted to pay (pro rata method); or (2) as provided in the contract

between the seller and purchaser (contract method).

9

i - After having applied payments and
credits using one method and claiming a deduction or refund based on such method, a
seller shall not thereafter reapply the payments or credits using another method-with

respeet-to-suchlossesprevioushyeclaimed.

(B) Expenses of Collection. No deduction is allowable for expenses incurred by the seller
in attempting to enforce collection of any account receivable, or for that portion of a debt
recovered that is retained by or paid to a third party as compensation for services
rendered in collecting the account.

(2) Worthless Account Subsequently Collected. If any account found worthless and charged
off by the seller is thereafter collected, in whole or in part, from anyone, including a third

party that purchased the account from the seller, the amount collected is subject to local

charges until the total amount subsequently collected exceeds the base subject to local

charges on which relief was provided or a deduction or refund was claimed. Amounts so

collected shall be included in the first return filed after such collection and the local charges

shall be paid on such amounts with the return.

B
o 'a¥a a aVa 1 a
d d D t
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(3) Records. A seller must maintain adequate and complete records to support relief of
liability, deductions or claims for refund for bad debts showing:lrsuppert-ef-deductions-or

(A) The date of the original sale of prepaid MTSDate-of-original-sale.
(B) Name and address of purchaser.

(C) Amount purchaser contracted to pay_for all the items purchased in the sale, including
the prepaid MTS.

(D) Base upon which the seller paid the local chargesAmeount-on-which-sellerpaid-the
prepatd M S—sureharse.

(E) The local jurisdiction(s) where the local charges were allocatedFhejurisdietionts)
where the local charges. when applicable, were allocated.

(F) All payments or other credits applied to the account of the purchaser.

(G) Evidence that the uncollectible portion of the base on which the local charges were

paid actually has been found worthless and legally charged off as required by subdivision

(b)e

(H) The percentage subjeet-to-the-prepaidMIS-surcharge-of the amount charged off as a

bad debt properly allocable to the amount on which the seller reported and paid the local

chargesprepatd MTS surcharge.

(cd) Bundled Transactions.

(1) Fhe-prepard MFSsurcharge-andtoeatLocal charges apply to the entire selling price when

there is a sale of prepaid MTS in combination with mobile data services or any other services
or products for a single price, unless the seller can identify the mobile data services and other

services or products from its books and records kept in the ordinary course of business.

(2) Fhe-prepard MTFSsurcharge-andloeatLocal charges apply to the entire selling price when
there is a sale of prepaid MTS ineombination-with a mobile telephone service
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communication device for a single nonitemized price, unless the purchase price for the

mobile telephone service communication device in the bundled charge is disclosed to the

prepaid consumer on a receipt, invoice, or other written or electronic documentation provided

to the prepaid consumer. In such an instance, the local charges shall only apply to the

remaining charge after excluding the separately stated price of the mobile telephone service

communication deviceexeept-as-provided-in-subparagraphs{A)-or(B).

(3) Local charges shall not apply to a transaction in which a minimal amount of prepaid MTS

1s sold for a single nonitemized price with a mobile telephone service communication device.

For the purposes of this subdivision, a service allotment denominated as 10 minutes or less or

five dollars ($) or less is a minimal amount.
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(#d) Credit for Fransactions-in-Which-a-Surcharge-or-Local Charges-was Paid to Another State. A
credit shall be allowed against, but shall not exceed, the-prepaid MFS-surcharge-and local
charges imposed on any prepaid consumer with regard to the purchase of prepaid MTS to the
extent that the prepaid consumer has paid-emergeney-telephone-tsers-charges;state-utility
regulatory-commissionfees;-state-untversal-serviee-eharges;-or local charges on the purchase to

any other state, political subdivision thereof, or the District of Columbia. The credit shall be

apportioned to the charges against which it is allowed in proportion to the amounts of those
charges.

(e) De Minimis Sellers. A seller, other than a direct seller, with de minimis sales of prepaid MTS

during the previous calendar year that were less than the de minimis sales threshold provided by

Revenue and Taxation Code section 42101.7 is not required to collect local charges under the

Local Prepaid MTS Collection Act (commencing with Revenue and Taxation Code section

42100) and this chapter. Nothing prevents a seller, other than a direct seller, from voluntarily

collecting and remitting local charges even if the seller had de minimis sales during the previous
calendar year.

Note: Authority cited: Sections42020-and 42103, Revenue and Taxation Code. Reference:
Sections 426040,42042-42018-and-4202041028, 42101, 42101.6, 42101.7, 42101.9 and 42103,
Revenue and Taxation Code.

Page 25 of 28



APPENDIX A

California Resale Certificate — Prepaid Mobile Telephony Services

I HEREBY CERTIFY:

1. I hold a-valid California emergency telephone account or Pprepaid MTS Aaccount number:

or | am not required to register under Regulations 2437 and 2460 for the following

reason(s):
2. This certificate is for the purchase from [Vendor’s name] of the prepaid
MTSpreperty described below.

3. I will resell the #emfs)prepaid MTS described in paragraph 4, which I am purchasing for
resale in the regular course of my busmess operatlons —aﬂd—I—wﬂ-l—ée—se—pﬂeHeﬂak—mg—aﬂy

4. Description of prepaid MTSpreperty to be purchased:

Name of Purchaser
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Signature of Purchaser, Purchaser’s Employee or Authorized Representative

Printed Name of Person Signing Title
Address of Purchaser
Telephone Number Date

2462. Refunds of Excess Charges Collected.

(a) Excess Charges Collected. Except as otherwise provided in subdivision (c), when an amount

represented by a seller to a prepaid consumer efprepaid-MTS as constituting ehargesfor-the
prepaid-MTFS-sureharge-or-local charges is in excess of the amount ofprepaid MFS-surcharge-of
local charges imposed_and actually due from the prepaid consumer;-eris-otherwise-erroneously

loeal-charges and is actually paid by the consumer to the seller, the amount so paid constitutes
excess charges collected. The seller may refund the excess charges collected to the prepaid
consumer who paid the amount to the seller even if the seller has paid the excess charges to the
Department and not yet secured a credit or refund-frem-the Department. Any excess charges
collected and not refunded to the customer constitute a debt owed-te-the-State;-or jointly to the
local jurisdiction or local agency imposing the local charges and to the State, for purposes of

collection on behalf of, and payment to, the local jurisdiction_or local agency.

(b) Claim for Refund. Except as otherwise provided in subdivision (c), every person required to
pay the-prepaid MTFSsureharge-or-local charges, including the seller, may file a claim for refund
with the Department for any amount that has been erroneously or illegally collected or computed
and paid to the Department. In order to be timely, the claim for refund must be filed with the
Department within the limitation periods specified in sections 55222, 55222.1, and 55222.2 of
the Revenue and Taxation Code.

(c) Filing a Claim for Refund with the Local Jurisdiction or Local Agency. A prepaid consumer
must file a claim for refund for the-local charges with the local jurisdiction or local agency
imposing the local charges, and not the Department, in the following circumstances:
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(1) When thea prepaid consumer chooses to rebut the presumed location of a retail
transaction, as provided in subdivision (b) of section 4264442105 of the Revenue and
Taxation Code, the prepaid consumer shall file a claim and declaration under penalty of
perjury on a form established by the city or county clerk of the local jurisdiction or local
agency indicating the actual location of the retail sale. The claim shall be processed in
accordance with the provisions of the local enactment that allows the claim to be filed.

(2) When theA prepaid consumer that-is exempt from the local charges under the local

enactment, the prepaid consumer may file a claim for a refund with the local jurisdiction or
local agency in accordance with the refund provisions of the local enactment that allows the
claim to be filed.

(3) When the prepaid consumer’sheonneection-with-any actions or claims relate to or
ariserelatingto-erarising from the invalidity of a local tax ordinance, in whole or in part.

(d) Relief from Liability. A seller is not liable for any additional prepaidMFS—surcharges-or
local charges; and is not required to refund any amounts collected from the prepaid consumer

under the conditions set forth in subdivision (g)(1) orand g}(2) of Regulation 2460;
s o,

Note: Authority cited: Sections42020-and 42103, Revenue and Taxation Code. Reference:
Sections 4204042101.6,42101.8, 42103 and 42105, Revenue and Taxation Code.
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